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007 25 2005 

PATENT 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

In re flie application of; ) 

) Group Art Unit: 3629 
John R. Abe ) 

) Examiner; Woo, Richard 
Application No. 10/644,944 ) 

)Atty. Docket No. ABE1P002 
Filed: 08/19/2003 ) 

)Dat6: October 25, 2005 
For: CONTINUOUS PRICE ) 
OPTIMIZATION SYSTEM, METHOD ) 
AND COMPUTER PROGRAM ) 
PRODUCT FOR SATISFVlNG ) 
CRRTAPJ BUSINESS OBJECTIVES 



Commissioner for Patmts 
P.O. Box 1450 
Alexandria, VA 223 13-1450 

ATTENTION: Board of Patent Appeals and Interferences 

APPEAL BRIEF (37 CFlt § 41.37) 

This brief is in furflierance of the Notice of Appeal, filed in this case on August 24. 
2005, 

The fees required under § 1.17, and any required petition for extension of time for filing 
this brief and fees therefor, are dealt -vvith in the accompanying TRANSMITTAL OF 
APPEAL BRIEF. 

This brief contains these items under the following headings, and in the order set forth 
below (37 CFJl. § 41.37(c)(i)): 

I REAL PARTY IN INTEREST 

II RELATED APPEALS AND INTERFERENCES 
in STATUS OF CLAIMS 

IV STATUS OF AMENDMENTS 
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V SUMMARY OF CLAIMED SUBJECT MATTER 

VI ISSUES 

VII ARGUMENTS 

VIII APPENDIX OF CLAIMS INVOLVED IN THE APPEAL 

IX APPENDIX LISTING ANY EVIDENCE RELIED ON BY THE APPELLANT 
IN THE APPEAL 

The final page of this brief bears the practitioner's signature. 



-2- 



PA(X7I2S'R(M)AT1IM25I2II05 7:06:27 PM [Eastern DayOghtm^^ 



OCT. 25. 2005 4:nPM 2ILKA-K0TAB, PC NO. 0707 P, 8 

I REAL PARTY IN INTEREST (37 CFH. § 41.37(c)(l)(l)) 
The leal party in interest in this appeal is John R. Abe. 



-3- 



PAGEIIf26*RCVDAT10l2SI2005 7:06:27PM(EastemDaylpram^ 



OCT. 25. 2005 4:1 7PM ZILKA-KOTAB, PC 



NO. 070? P, 9 



n REIATED APPEALS AITO INTERFERENCES (37 CJr.R.§ 4137(c) a^^^^ 

With respect to other prior or pending appeals, interferences, or related judicial 
proceedings that will directly affect, or be directly affected by, or have a bearing on the 
Board's decision in the pending appeal, an appeal noted on August 31, 2005 in 
application serial number 10/644,949 may be, but is not necessarily, related. 

Since no decis5on(s) has been rendered in such proceeding(s), no Related Proceedings 
Appendix is appended hereto. 
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in STATUS OF CLAIMS (37 C.F.R. § 4137(c) (l)(iii)) 

A. TOTAL NUMBER OF CLAIMS IN APPLICATION 
Claims in the application are: 1, 3, 4, 6-9, 1 1-13 and 17-40 

B. STATUS OF ALL THE CLAIMS IN APPLICATION 

1 . Claims withdrawn fix>ni consideration: None 

2. Claims pending: 1, 3, 4, 6-9, 1 1-13 and 17-40 

3. Claims allowed: None 

4. Claims rejected: 1, 3, 4, 6-9. 1 1-13 and 17-40 

C. CLAIMS ON APPEAL 

The claims on appeal are: 1, 3, 4, 6-9, 11-13 and 17>40 
See additional status information in the Appendix of Claims. 
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IV STATUS OF AMENDMENTS (37 C.F.R. § 41.37(c)(l)(iv)) 

As to the status of any amendment filed subsequent to final rejection, there are no such 
amendments after final. 
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V SUMMARY OF CLAIMED SUBJECT MATTER (37 C.F.R. § 41 J7(c)(lKv)) 



With respect to a summary of Claim 1 et al., as shown in Figure IB, a computer- 
implemented method for utilizing feedback in generating an optimal price is 
provided including generating an optimal price, utilizing a processor of a computer 
system, wherein the optimal price is generated by receiving a plurality of prices 
associated with a price-frequency mathematical distribution, a number of 
competitors, a business objective, and a cost associated with a good or service, via 
an input device c&upled to the processor of the computer system (e.g. items 208, 
216> 220, etc. of Figure 2, for example), and calculating the optimal price based on 
the prices, number of competitors, business objective, and cost associated with the 
good or service^ utilizing the processor of the computer system. In addition, an 
expected resuh of utilizing Hie optimal price is identified, utilizing the processor of 
the computer system which is reacted to by adjustmg the price-frequency 
mathematical distribution based on a difference between the expected result and an 
actual result, utilizing the processor of the computer system (e.g. Figure IB). 
Furthermore, the optimal price is output for aiding in achieving the business 
objective, utilizing an output device coupled to the ptooessor of the computer 
system. Note pages 12-14, for example. 
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VI BSimS (37 C JJL § 41.37(c)(l)(vi)) 

Following, under each issue listed, is a concise statement setting forth the corresponding 
ground of rejection. 

Issue # 1: Hie Examiner has rejected Clauns 1. 3-4. 6-9, 1 1-13, 17-19, 21-23 and 32-40 
under 35 U.S.C. 1 12, as being incomplete for omitting essential steps. 

Issue # 2: The Examiner has rejected Claims 1. 3-4. 6-9, 1 1-13, 17-19, and 21-40 are 
rgected -under 35 U.S.C. 1 12, second paragraph, as being mdefinite for failing to 
particularly point out and disttaotly claim flie sulyect matter which appellant regards as 
the invention. 

Issue # 3: The Examiner has rejected Claims 1, 3-4, 6. 8-9, 1 1-13, 17-25, 27, 32, 29 and 
40 under 35 U.S.C. 102(e) as beuig anticipated by Delurgio et al., U.S. Patent No. 
6.353, 352. 

Issue # 4: The Examiner has rejected Claims 7, 26, 28-31 and 33-38 under 35 U.S.C. 
103(a) as being unpatenable over Delurgio et al„ U.S. Patent No. 6,553, 352. 
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Vn ARGUMENTS (37 CF.R. § 41.37(c)(l)(vu)) 

The claims of the groups noted below do not stand or fall together. In the present 
section, appellant explains why the claims of each group are believed to be separately 
patentable. 

Issfue# 1: 

The Examiner has injected Claims 1. 3-4, 6-9, 1 1-13, 17-19, 21-23 and 32-40 under 35 
11 2, as being incomplete for omitting essential steps. 

Group 1: Claims I 3-4, 6-9, 11-13, 17^19, 21-23 and 32-40 

The Examiner has stated that appellant has omitted any step to further limit and describe 
the step of reacting. Appellant respectfully disagrees. However, in the spurit of 
expediting prosecution, appellant has amended such associated claims to clearly state 
that the reacting is accomplished "by adjusting the price-frequency mathematical 
distribution based on a difference between the expected result and an actual result** The 
foregoing rejection is thus deemed moot. 

Is_sue # 2: 

The Examiner has rejected Claims 1, 3-4, 6-9, 1 1-13, 17-19, and 2M0 are rejected 
under 35 U.S.C. 112, second paragraph, as being indefinite for failing to particularly 
point out and distinctly claim the subject matter which appellant regards as the 
invention. 

Group # 7: Claims 7, 3-4, 6-9, 11-13, 17-19, and 21^40 

The Examiner has stated that the recitation of reacting renders the claim indefinite 
because it is not clear to what the bivention is reacting, or with what the invention 
should be reacting. Appellant respectfully asserts that such claim clearly states 
^Veactmg bv adjusting the nri ce-frequencv mathematical distribution based on a 
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difference between the exocoted result and an actual result " and therefore the reacting is 
accomplished by adiu&ting the p rice-fiieQuencv- as claimed. 

Furthermore, the Examiner has stated that it is not clear how receiving the data (prices, 
number of competitors, etc.) further describe the step of generating an optimal price. 
Appellant again respectfully disagrees. Appellant respectfully asserts fliat such data is 
received in order to "calculat[e] the optimal price " based on the data. Specifically, see 
appellant's claimed: 

"and calculating the optimal price based on the prices, number of 
competitors, business objective^ and cost associated with the good or service, 
utilizing the processor of the computer system" (see Claim 1 et ah). 

issue #3: 

The Examiner has rejected Claims 1, 3^. 6, 8-9, 1 1-13, 17-25, 27, 32, 29 and 40 under 
35 U.S.C. 102(e) as being anticipated by Delurgio et al.. U.S. Patent No. 6,553, 352. 

Group # 1: Claims /. 3-4, 6, 8-9, 11-13, 17-25, 27, 32, 29 and 40 

With respect to each of the independent claims, the Examiner has relied on the 
following excerpts from Delurgio to make a prior art showing of appellant's olmmed 
"generating an optimal price, utilizing a processor of a computer system, wherein the 
optimal price is generated by receiving a plurality of prices associated with a price- 
frequency mathematical distribution, a number of competitors, a bushiess objective, and 
a cost associated with a good or service, via an input device coupled to the processor of 
the computer system" (see the same or similar language in each of the independent 
claims). 

""The present invenclon provides a superior cectoique for 
configuring optimization scenarioe/ determining a set of optlmvtn 
prices corresponding to the scenarios, and displaying the set of 
optimum prices for multiple sets of highly related products 
within a product category- Contrasted with present day 

-10- 
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optimiaation systems that consider only gross figures in their 
respactive optimizations, prices according to the present 
invention can be optimised to maximize merchandising figures of 
merit (e.g,, net profit) tiiat take into account demand chain 
costs associated with the products. 

m one embodiment, an interface is provided enabling a user to 
determine optimum prices of products for sale. The interface 
includes a scenario/ results processor that enables a user to 
prescribe an optimization scenario, and that presents the optimum 
prices to the user, The optimum prices are determined by 
execution of tha optimization scenario, where the optimum prices 
are determined based upon estimated product demand and calculated 
activity based costs. The scenario/results processor has an 
input/output processor and a scenario controller. The 
input/output processor acijaires data corresponding to the 
optimization scenario from the user, and distributes optimization 
results to the user. Where the data ie acquired from the user 
over the Internet via a packet -switched protocol. The scenario 
controller is coupled to the input/output processor. The scenario 
controller controls acgiiisition of the data and the distribution 
of the optimization results in accordance with a price 
optimisation procedure." (col. 3, lines 37-64-eitiphasis added) 

"Examples of the types of activity based costs for products that 
are calculated by the activity based cost engine 23S include bag 
costs, checkout labor costs, distribution center inventory costs, 
invoicing costs r transportation costs, and receiving and stocking 
costs." (col. 8, lines 41-45) 

"Bach of the tools 304, 306, 308/ 310, 312 include provisions for 
determining optimum lever parameters for the maximization of 
cost-based merchandising figures of merit such as net profit." 
(col. 9/ lines 41-44) 

Appellant respectfully asserts that the above excerpts from Delurgio simply teach that 
optimum prices are determined based on estimated product demand and calculated 
activity based costs (see emphasized excerpt above). Clearly estimated product demand 
and activity based costs do not meet appellant's claimed "number of competitors, a 
business objective, and a cost associated with a good or service". 



In addition, Delurgio docs not even suggest any sort of generation of an optimal 
price based on "a price-frequency mathematical distribution," as claimed. After a 
careful review of Delurgio, it is strongly noted that Delurgio is completely deficient 
in this regard. The Examiner should not confuse Delurgio's mention of "...estimated 
product demand. . as being the same as " receiving a plurality of p rices associated 
with a price-frequency mathematical distribution" (see each of the independent 
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claims). As one of ordinary skill would understand, an "estimated product demand" 
in this context is a historical relationship of price to the number of units sold of a 
product by the supplier attempting to optimize price. For example, an estimated 
demand for the supplier attempting to optimize price could be that if the supplier 
prices at $1, the supplier historically sold 10,000 units, and if the supplier prices at 
Sl.lOj the supplier historically sold 9,500 units, and so on. 

In contrast, a price-frequency mathematical distribution is a frequency count of 
prices (e.g, competitor prices, etc.) observed. So, for example, a price-frequency 
mathematical distribution may optionally be as follows: price a product 100 times at 
$1, 120 times at $1.10, ISO times at a $1,20, and so on. 

Thus, a "price-frequency mathematical distribution" is not the same as an **estimated 
demand." The two terms refer to completely different relationahips . 

Furthermore, the Examiner has completely fliiled to even consider appellant's 
claimed "calculating the optimal price based on tiie prices, number of competitors, 
business objective, and cost associated with the good or service, utilizing the 
processor of the computer system" (see the same or similar language in each of the 
independent claims). 

With respect to the claimed *hiumber of competitors," for example, the significance 
of this omission is clear when considering the following example. If a supplier 
determines the optimal price to sell tiieir product is $35.00 with a single competitor, 
the presence of twenty competitors would result in the supplier*s optimal price being 
likely lower. Delurgio's disclosure is completely void of any language referencing 
the number of competitors. Thus, an allowance or a specific prior art showing of 
such claim language is respectlully requested* 

TTie Examiner has also relied on Figure 6 of Delurgio to meet appellant's claimed 
"identifying an expected result of utilizing the optimal price" (see tfje same or similar 
language in each of the independent claims). However, such display merely depicts 
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currently defined soeharios corresponding to a particular client (see Col. 12, lines 39- 
41). Such scenarios do not include **an expected result?', as claimed fay appellant. 

Additionally, the Examiner has also not addressed appellant's claimed "reacting by 
adjusting the price-frequency mathematical distribution based on a difference between 
the expected resuh and an actual result, utilizing the processor of the computer system " 
Again, an allowance or a specific prior art showing of such cWm language is 
respectfully requested. 

Finally, the Examiner has relied on Figure 26 of Dclurgio to meet appellant's claimed 
"outputting an optimal price for aiding in achieving the business objective" (see the 
same or similar language in each of the independent claims). However, there is simply 
no mention of "aiding in achieving the business objective," in the context olahned by 
appellant 

The Examiner is reminded that a claim is anticipated only if each and every element 
as set forth in the claim is found, either expressly or inherently described in a single 
prior art reference, Verdegaal Bros, v. Union Oil Co. Of California, 814 F,2d 628, 
631, 2 USPQ2d 1051, 1053 (Fed Cir. 1987). Moreover, the identical invention 
must be shown in as complete detail as contained m the claim. Richardson v. Suzuki 
Motor CoMi F.2d 1226, 1236, 9USPQ2d 1913, 1 920 (Fed. Cir, 1989). The 
elements must be arranged as required by the claim* 

This criterion has simply not been met by the Delurgio reference, and therefore the 
rejection should be withdrawn. 

Issue #4: 

The Examiner has rejected Claims 7, 26, 28-3 1 and 33-38 under 35 U.S.C. 103(a) as 
being unpatenable over Delurgio et al., U.S. Patent No. 6,553. 352. 

Group # 1: Claims 7. 26, 28-31 and 33-38 
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Such claims are deemed allowable for fhe reasons base Claims 1, 19 and 20 are deemed 
allowable. 

In view of the remarks set forth hereinabove, all of the independent claims are deemed 
allowable, along with any claims depending therefrom. 
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Vm APPENDIX OF CLAIMS (37 C § 41.37(cKl)(viii)) 

The text of the claims involved in the appeal (along with associated status information) 
is set forth below: 

1 . (Previously Amended) A computer-implemented method for utilizing 
feedback in generating an optimal price, comprising: 

generating an optimal price, utilizing a processor of a computer 
system, wherein the optimal price is generated by receiving a plurality of 
prices associated with a price-frequency mathematical distribution, a number 
of competitors, a business objective, and a cost associated with a good or 
service, via an Input device coupled to the processor of the computer system; 
and calculating the optimal price based on the prices^ number of competitors, 
business objective, and cost associated with the good or service^ utilizing the 
processor of the computer system; 

identifying an e:q)ected result of utilizing the optimal price, utilizing 
the processor of the computer system; 

reacting by adjusting the price-frequency mathematical distribution 
based on a difference between the expected result and an actual result, 
utilizing the processor of the computer system; and 

outputting the optimal price for aiding in achieving the business 
objective, utilizing an output device coupled to the processor of the computer 
system. 

2. (Cancelled) 

3. (Original) The method a$ recited in claim 1 , wherein the result 
includes imits sold. 

4. (Previously Amended) The method as recited In claim I , wherein the 
result includes a revenue teim. 

5. (Cancelled) 

-15- 
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6. (Original) The method as recited in claim 1 , wherein the result 
includes a gross profit. 

7. (Previously Amended) The method as recited in claim 1, where in the 
result includes an expected wn-rate calculated based on the price-frequency 
mathematical distribution and the number of competitors 

8. (Original) The method as recited In claim 1, wherein the result 
includes cammgs before income tax (EBTT) for each price. 

9. (Original) The method as recited m clahn 1 , and ftirther comprising: 
computing a frequency distribution of a plurality of prices. 

10. (Cancelled) 

1 1 . (Previously Amended) The method as recited in claim 4^9, and 
further comprising: calculating at least one result selected from the group 
consistmg of units sold, revenue, a gross profit, a factory utilization, a market 
penetration, and earnings before income tax (EBIT) for each price, wherein the et 
least one resuh is stored in a table. 

12. (Original) The method as recited in claim 1 1, and further comprising: 
searching the table for the optimum price that optimizes a user-selected 
business objective. 

13. (Previously Amended) The method as recited in claim 12, wherem 
the business objective is selected from the group consisting of maximizing 
revenue for a good or service, maxixnizing gross profit for the good or 
service, maximizing factory utilization for the good or service, achieving a 
desired market share for the good or service, and maximizing earnings before 
income tax (EBTT) for the good or service. 
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14.- 16. (Quioelled) 

17. (Previously Amended) The method as recited in claim 1, and flirther 
comprising: if it is determined that the optimization is required, identifying 
a new price value by re-computing the price-frequency mathematical 
distribution so as to minimize the difference between the actual and 
expected results, wherein the operations are repeated based on the new price 
value, 

1 8 . (Original) The method as recited in claim 1 , wherein the method is 
carried out utilizing a frequency distribution engine, a probability of win 
engine^ an expected results engine, an optimization update engine, and a 
legacy system interface. 

1 9. (Previously Amended) A computer program product embodied on a 
computer readable medium for utilizing feedback in generating an optimal 
price, comprising: 

computer code for generating an opthnal price, utilizing a processor 
of a computer system, wherein the optimal price is generated by receiving a 
plurality of prices associated with a price-fi^quency mathematical 
distribution, a number of competitors, a business objective, and a cost 
associated wldi a good or service, via an input device coupled to the 
processor of the computer system; and calculating the optimal price based on 
the prices^ number of competitors, business objective, and cost associated 
with the good or service, utilizmg the processor of the computer system; 

computer code for identifying an expected result of utilizing the 
optimal price; 

computer code for reacting by adjusting the pric^fi^uency 
mathematical distribution based on a difference between the expected result 
and an actual result, utiliring the processor of the computer system; and 

computer code for outputting the optimal price; 

wherein the computer code is executed on the processor of the 
computer system for aiding in &e achievement of the business objective. 
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20. (Previously Amended) A system for utilizing feedback in generating 
an optimal price, comprising: 

a processor for generating an optimal price, identifying an expected 
result of utilizing the optimal price, wherein the optimal price is generated by 
receiving a plurality of prices associated with a price-frequency 
mathematical distribution, a number of competitors, a business objective, and 
a cost associated with a good or service, via an input device coupled to the 
processor; and calculating the optimal price based on the prices, number of 
competitors, business objective^ and cost associated with the good or service; 
and 

an output device coupled to the processor, the output device 
outputting the optimal price; 

wherein the computer code is executed utilizing the processor for 
aiding in the achievement of the business objective. 

21. (Previously Presented) A method as recited in claim 1, wherein a 
graphical user inter&ce is included. 

22- (Previously Presented) A method as recited in claim 21 , wherein the 
graphical user inter&ce is adapted for inputting the business objective. 

23. (Previously Presented) A method as recited in claim 21 , wherein the 
graphical user interface is included for inputting the competitor prices and 
the number of competitors. 

24. (Previously Presented) A method as recited in claim 20, wherein the 
price-frequency mathematical distribution is used to estunate the competitor 
prices. 

25. (Previously Presented) A method as described in claim 20» wherein 
the price^irequency distribution is estimated using the set of competitor 
prices. 
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26. (Previously Presented) A method as described in claim 20, wherein 
the price^frequency mathematical distribution is converted to an expected 
probability of a customer purchase based on the number of competitors. 

27. (Previously Presented) A method as recited in claim 20, wherein the 
price-fiequency mathematical distribution is converted to a table of prices 
with a frequency of a price within the table corresponding to the price- 
frequency mathematical distribution. 

28. (Previously Presented) A method as recited in claim 27, wherein each 
price, probability of a customer purchase, and cost-per-unit are used to form 
a income/operational statement for each member of a plurality of prices. 

29. (Previously Presented) A method as recited in claim 28, wherein each 
income/opemtional statement is comprised of financial and operational terms 
including revenue, cost-of-goods^ gross profit EBIT, factory utilization, and 
mailcet penetration. 

30. (Previously Presented) A method as recited in claim 29, wherein a set 
of the partial income/operational statements are stored within a table. 

31. (Previously Presented) A method as recited in claim 30, wherein a 
maximum revenue value , a maximum profit value, a plurality of factory 
utilization vahies, and the market penetration value corresponding to a 
market penetration goal are identified along with corresponding prices. 

32. (Previously Presented) The method as described in claim 1, wherein 
the expected probabilhy of a customer purchase is determined for the optimal 
price. 

33. (Previously Presented) A method as recited in claim 1, wherein the actual 

probability of customer purchases is calculated by dividing the 
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number of custome]: purchase orders by the number of customer 
exposures. 

34. (Previously Presented) A method as recited in claim I, wherein an actual 
probability of customer piirchase is compared with an expected 
probability of customer purchase. 

35 • (Previously Presented) A method as recited in claim 34, wherein the 
difference between an actual and an expected probability of customer 
purchase is calculated. 

36. (Previously Presented) A method as recited in claim 35, wh^ein the 
updated price-frequency mathematical distribution is calculated so as to 
minimis a difference between an actual and expected piobability of 
customer purchase. 

37. (Previously Presented) A method as recited in claim 36, wherein the 
updated optimal price is calculated based on an updated price-frequency 
mathematical distribution. 

38. (Previously Presented) The method as described in clahn 37, wherem the 
actual whirate is calculated by dividing a sum of wins by a value for 
competition. 

39. (Previously Presented) TTie method as recited in claim 1, wherein the 
result includes factory utilization. 

40. (Previously Presented) The method as recited in claim 1 , where in the 
result includes market penetration. 
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IX APPENDIX LISTING ANY EVIDENCE RELIED ON BY THE APPELLANT 
IN THE APPEAL (37 CVR. § 41J7(c)(l)(lx)) 

There is no such evidence. 



In the event a telephone conversation would expedite the prosecution of this application, the 
Examiner may reach the undersigned at (408) 971-2573. For paymmt of any additional fees due 
in connection vvrith the filing of this paper, the Ccnnmissioner is authorized to charge such fises to 
Deposh Account No. 50-1351 (Order No. ABE1P002). 



Respectfiilly submittpd. 




Kevin jr. Zil 
Reg.N( 

Zilka-Kotab, P.C. 

P.O. Box 72 1120 

San Jose, California 95 172-1 120 

Telephone: (408) 971-2573 

Facsimile: (408)971-4660 



Date: A^^t/^ 
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